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IN THE UTAH COURT OF APPEALS
*******************************************************

STATE OF UTAH,
Case No. 20020397-CA

Plaintiff/Appellee,
vs.

Priority: (2)

IAN RIVERA,
Defendant/Appellant.
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

JURISDICTION
The Utah Court of Appeals has jurisdiction in this matter in that it is an appeal
in a criminal case not involving a first degree or capital felony. Utah Code Annotated
Section 78-2a-3(2)(e) (1953, as amended).
ISSUES PRESENTED FOR REVIEW
The issues presented for appeal in this case by Appellant are as follows:
ISSUE NO. 1: Whether or not there was sufficient evidence to convict the
Appellant of unlawful possession of a controlled substance with intent to distribute,
to wit: marijuana, as charged, a second degree felony, in violation of Title 58,
Chapter 37, Section 8, Utah Code Annotated, 1953, as amended.
ISSUE NO. 2: Whether or not the act of possession of a large quantity of
marijuana is an act sufficient to enhance under the provisions of Subsection (4)(c)
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under the circumstances of this case.
STANDARD of REVIEW
The Appellate standard of review for a claim of insufficiency of evidence is to
view the evidence and all inferences that may reasonably be drawn from it in a light
most favorable to the jury verdict. State v. Caver, 814 P.2d 604 (Utah App. 1991);
see also State v. Booker. 709 P.2d 342, 345 (Utah 1985). A jury verdict will be
reversed only if the evidence is "sufficiently inconclusive or inherently improbable"
that reasonable minds must have entertained a reasonable doubt that the Defendant
committed the crime of which he was convicted. Id. at 612.
In a prosecution for unlawful possession of narcotics the State must prove that
the accused exercised dominion and control over the drug with knowledge of its
presence and narcotic character. See State v. Winters. 16 Utah 2d 139, 396 P.2d
872, 874 (Utah 1964); see also State v. Salas. 820 P.2d 1386 (Utah App. 1991).
There must be evidence of at least constructive possession. In order to prove
constructive possession, there must a nexus between the accused and the drugs
sufficient enough to allow an inference that the accused had both the ability and the
intent to exercise dominion and control over the drug. Id at 1388. See also State v.
Fox. 709 P.2d 316, 319 (Utah 1985).
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STATEMENT OF THE CASE
A. NATURE of the CASE: This is a criminal case wherein the Appellant was
charged with unlawful possession of a controlled substance with intent to distribute,
to wit, marijuana, a second degree felony. The Appellant was also charged on
possession of marijuana, a class B misdemeanor and possession of drug
paraphernalia, a class B misdemeanor. The Appellant only claims that evidence
was insufficient to convict him on the second degree felony. The charges stem from
an incident which took place on or about the 9th day of December, 2001, at Brian
Head, in Iron County, Utah where the Appellant and his father were each charged
with the above charges after being arrested in the Giant Steps Ski Resort parking
lot and finding in the jacket of the Appellant two marijuana cigarettes, a small set of
scales and approximately four hundred ($400.00) dollars in cash on his person and
also finding in the trunk of his father's vehicle, in the clothing bag of his father,
approximately twenty-eight (28) ounces of marijuana.
B. COURSE of PROCEEDINGS: The Appellant and his father were each
charged with unlawful possession of a controlled substance with intent to distribute,
to wit: marijuana, a second degree felony, enhanced for having occurred within one
thousand (1,000) feet of a public parking lot; possession of marijuana, and
possession of drug paraphernalia, each a class B misdemeanor. See the record at
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page 2. A preliminary hearing was conducted on the 19th day of December, 2001,
and the Appellant was bound over. The State moved for joinder of Defendants for
trial which was not opposed by defense counsel and Appellant's case was set with
his father's to be tried together for jury trial on the 19th day of March, 2002. There
were no pretrial motions regarding evidence or any other issues such as entrapment
raised before trial. No challenge was made as to the search of their motel room,
vehicle or person. There were no continuances filed. The matter went to trial on the
19th day of March, 2002.
C. DISPOSITION of the TRIAL COURT: Upon hearing the evidence, the jury
returned a verdict of guilty on all three accounts as against this Appellant and the
matter was set for sentencing pending the preparation of a pre-sentence
investigation report. The Appellant was sentenced on or about the 6th day of May,
2002, wherein judgment was entered and he was sentenced to one (1) to fifteen (15)
years per statute wherein execution of sentence was stayed and the Appellant
placed on supervised probation for thirty-six (36) months which included
incarceration of one hundred fifty (150) days, a fine of one thousand ($1,000.00)
dollars and reimbursement of two hundred ($200.00) dollars for services rendered
by the public defender. See Addendum at Exhibit "A", attached.
D. STATEMENT of FACTS: On or about the 9th day of December, 2001, the
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Appellant was snow boarding at Brian Head, in Iron County, State of Utah, and upon
his return to his father's vehicle, was arrested. The vehicle was parked in the Giant
Steps parking lot, an open parking area along the state highway. See the trial
transcript at page 66. All relevant pages referred to in this brief are attached as
Addendum "B". The officers searched his person and found nothing. See the trial
transcript at page 69. They later searched the Appellant's jacket and found two (2)
marijuana cigarettes, a lighter, zig-zag rolling papers and a small set of scales. See
the trial transcript at page 78.
Inside the passenger compartment of the vehicle was found a tupperware
container with a green leafy plant material on the front passenger side of the floor
board, two joints in the ashtray and a pair of hemostats, or small clip scissors. See
the trial transcript at page 81.
There were large sandwich bags located in the ice chest which was in the right
rear passenger seat within the passenger compartment of the vehicle. See the trial
transcript at page 82.
The owner of the vehicle, Robert Rivera, consented to the search of the trunk
where they found two (2) duffle bags containing the clothing of each person. In the
red and black duffle bag, which belonged to the Appellant but was being used by
Appellant's father to keep his clothes, was found to have a false cardboard bottom
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and there was located a brick of marijuana in a fairly substantial quantity, more than
twenty-five (25) ounces. See the trial transcript at page 101; see also the trial
transcript at page 170.
The Appellant used the larger black bag for his clothes. See trial transcript at
page 170. The Appellant was aware that his father had marijuana in the car in the
form of bricks which his father was bringing to Utah. See trial transcript at page 171.
The Appellant did not have access to the keys of the car or its trunk where the
bricks of marijuana were kept. See trial transcript at page 171.
The small set of scales found in the jacket of the Appellant belonged to his
father. His father requested that the Appellant hold the scales. See trial transcript
at page 175. Appellant's father, Robert Rivera, testified that the Appellant had stolen
the car and therefore must have a set of keys and then Appellant abandoned it. See
trial transcript at page 188.
One witness claimed that Appellant's father tried to get her to lie on the
witness stand. See the testimony of Kathleen Van Dan Bushkirk, at the trial
transcript at page 148 through 168.
There was no eye witness testimony as to any drug transaction except for the
testimony of Diane Bixman, the owner and operator of the Swiss Village Inn, in
Parowan, Utah who testified that there was a lot of traffic, a lot of young kids, going
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in and out of the room. She could not identify the kids except to say that they were
young kids. See trial transcript at page 50. She identified the Appellant's father,
Robert Rivera, as the person in the room and she was not able to identify the
Appellant as one of the persons present. See trial transcript at pages 48-50.
The Appellant's case was consolidated with that of his father's and the matter
went to trial on the 19th day of March, 2002. Both were found guilty of all three
accounts. The Appellant was sentenced on the 6th day of May, 2002, and a Notice
of Appeal was filed on the 16th day of May, 2002. See the record at page 106 and
108 respectively.
SUMMARY OF ARGUMENTS
Appellant must marshal the evidence in an insufficiently of the evidence case.
The evidence and the reasonable inferences must be viewed in the light most
favorable to the jury verdict. The Court of Appeals will reverse only when the
evidence remains sufficiently inconclusive or inherently improbable that reasonable
minds must entertain reasonable doubt that the Appellant committed the crime.
1. The evidence that supports the jury verdict
a. The Appellant was aware of what his father was doing, indicating he
acted knowingly and intentionally.
b. The Appellant had on his person marijuana, scales and cash.
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c. There was enough marijuana in the car to substantiate the charge.
d. The offense occurred within one thousand (1,000) feet of a public
parking lot.
2.

The evidence is insufficient to find the Appellant guilty of unlawful

possession of marijuana because there was no actual possession and no sufficient
evidence of control or dominion of constructive possession.
3. The penalty enhancement was improper under the circumstances, the
statute is vague and overbroad, and should be restricted to exclude open parking
areas that are not parking structures or simple possession as a prohibited act for
enhancement.
ARGUMENTS
The Appellant contends that the circumstances of this case on appeal, for
comparison purposes, parallels the circumstances in State v. Layman. 1999 UT. 79,
were in the Utah Supreme Court addressed the issues of control and dominion
regarding a charge of possession of a controlled substance with intent to distribute
and possession of paraphernalia which had been ruled by the Utah Court of Appeals
in State v. Layman, 953 P.2d 782 (Utah App. 1998). One of the issues before the
Court on appeal is the same as that raised in Layman with a slightly different set of
facts. The Appellant in this case asserts the above facts which one considered by

Page 8 of

23

him to be significant in addressing the issue of control and dominion but understands
that it is his burden to do more. The Appellant understands that the standard for
determining whether a jury verdict should be set aside for insufficient evidence is
that as set forth in State v. Salas, 820 P.2d 1386 (Utah App. 1991). Therein, the
Court of Appeals stated in pertinent part as follows:
The evidence and the reasonable inferences which might be
drawn therefrom must be viewed in the light most favorable to the jury
verdict. A jury conviction is reversed for insufficient evidence only when
the evidence, so viewed, is sufficiently inconclusive or inherently
improbable that reasonable minds must have entertained a reasonable
doubt that the Defendant committed the crime of which he was
convicted. See also State v. Johnson, 774 P.2d 1141, 1147 (Utah
1989).
In State v. Hopkins, 1999 Ut. 98, the Utah Supreme Court stated that u[t]o
demonstrate that evidence is insufficient to support [a] jury verdict, the one
challenging the verdict must marshal the evidence in support of the verdict and then
demonstrate that the evidence is insufficient when viewed in the light most favorable
to the verdict". See also, State v. Vessev. 967 P.2d 960, 966 (Utah App. 1998).
POINT NO. I
MARSHALLING THE EVIDENCE THAT WOULD SUPPORT A JURY VERDICT
FOR UNLAWFUL POSSESSION OF A CONTROLLED SUBSTANCE WITH
INTENT TO DISTRIBUTE. TO WIT: MARIJUANA, A SECOND DEGREE
FELONY. IN VIOLATION OF TITLE 58. CHAPTER 37. SECTION 8. UTAH
CODE ANNOTATED. 1953 AS AMENDED.
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The Appellant was charged by information with unlawful possession of a
controlled substance with intent to distribute, to wit, marijuana, a second degree
felony, in violation of Title 58, Chapter 37, Section 8, Utah Code Annotated, 1953 as
amended. The jury instruction, Instruction No. 13, see the record at page 68 sets
forth the following elements and instructs the jury that the State must prove and it
must find, unanimously and beyond reasonable doubt each and every one of the
following:
1. That the Defendant [Appellant] acted knowingly and intentionally;
2. That the Defendant [Appellant] did possess the controlled substance
marijuana;
3. That the Defendant [Appellant] possessed said marijuana with the intent
to distribute the same;
4. That the offense occurred within a thousand (1,000) feet of a public parking
lot; and
5. That such acts occurred on or about the 9th day of December, 2001, in Iron
County, State of Utah.
The date of the incident is not at issue as virtually every witness testified that
the event occurred on or about the 9th day of December, 2001. It should be noted
that while the jury is instructed to find, unanimously and beyond a reasonable doubt
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each and every element, the standard for review is one where all reasonable
inferences are drawn therefrom in a light most favorable to the verdict. See also
State v. Hamilton, 827 P.2d 232, 233-34 (Utah 1992). Given the ruling in State v.
Layman. 1999 (Utah 1979), it is unclear whether or not the Reasonable Alternative
Hypothesis Doctrine was upheld as ruled by the Utah Court of Appeals because the
Utah Supreme Court did not address the application of such doctrine given the fact
that constructive possession could not be found to exist when the controlled
substance, possessed with the intent to distribute was in fact on the person of
another. However, the Appellant points out that a conviction is not justified unless
there is some basis in the evidence upon which the trier of fact could fairly and
reasonably believe that the State proved every essential element of the offense
beyond a reasonable doubt. See State v. Granato, 610 P.2d 1290 (Utah 1980). The
Appellant asserts that no inference may be drawn from the evidence except those
that are reasonable. That being said, the Appellant will attempt to address the
evidence that was presented at trial.
a. The Appellant was aware of the marijuana and was with his father both in
traveling and staving in Iron County. State of Utah indicating that he acted knowingly
and intentionally.
The evidence appears to be uncontroverted that the Appellant knew about the
marijuana and that he also knew his father intended to try and sell marijuana in Utah.
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The Appellant indicates that he was aware that his father had the marijuana in the
car when he went to Utah. The Appellant's friend, Jeff VanBuskirk, indicates that all
were aware of the marijuana in the motel room. There were wrappings with seeds
and stems found in the trash bag of the motel room where Appellant and his father
stayed the previous evening that had been searched by law enforcement.1
However, the Appellant asserts that the issue is one of control and dominion
that will be discussed hereafter and while the Appellant was aware of the action of
his father the Appellant did not have control over the circumstances and could not
have kept his father's from acting accordingly.
b. The Appellant was in possession of marijuana and scales and
approximately four hundred ($400.00) dollars in cash.
The Appellant acknowledges that he did have two (2) rolled marijuana
cigarettes in his jacket and the two (2) marijuana joints in the ashtray of the vehicle
were his as well as the small quantity of marijuana on the passenger side of the
vehicle in a tupperware container.

However, a search of his person and the

i

It is unclear whether a search warrant was obtained prior to the
search or that the search was made after the Appellant and his
father had vacated the room. There does not appear to be a return
of search warrant in the record and the search itself was never
challenged as part of a motion to suppress. The Appellant is not
attempting to raise that issue on Appeal and concedes that if
there was an issue regarding the search as being unreasonable per
se without a search warrant, the same has been waived by not
raising it prior to or at the time trial.
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surrounding circumstances shows clearly that the Appellant did not have keys to the
vehicle or its trunk. The testimony of the Appellant's father, Robert Rivera, accused
Appellant of having keys by claiming that the Appellant had on some other occasion
stolen the vehicle and then abandoned it. However, eventhough truthfulness of such
allegations was never corroborated it may have caused the jury to believe that the
Appellant did have some type of control or dominion over the large quantity of
marijuana that was locked in the trunk of the vehicle. Appellant asserts that such an
inference would be unreasonable given the facts and circumstances of this case,
c. There was a sufficient quantity of marijuana located in the vehicle to
substantiate the charge of intent or of possession with intent to distribute.
In this case, there was found upon person of the Appellant small quantities of
marijuana, a small set of scales, and four hundred ($400.00) dollars. There was
found a large quantity of marijuana packaged in a fashion indicating an intent to
distribute in the clothing bag of the co-Defendant locked in the trunk. The father was
the only person who had keys to the vehicle and the trunk. The eye witness
testimony of Diane Bixman indicates that the father was the person at the motel
when she observed a lot of traffic, young people going in and out of the motel room
the previous evening. He was the one who stayed in the car when the Appellant was
snow boarding. Even while the Appellant and his friend came back to the car, they
did not have access to the trunk where the marijuana had been stashed, nor did they
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have keys to take the car.
d. The offense occurred within one thousand (1.000) feet of a public parking
lot which was the basis for the enhancement to a second degree felony.
The offense in the instant case is charged as a second degree felony under
Utah Code Annotated 58-37-8 (1953 as amended). The statute makes possession
of marijuana that is less than one hundred (100) pounds but more than sixteen (16)
ounces a third degree felony unless enhanced under the provisions of Subsection
(4), in this case within one thousand (1,000) feet of any structure, facility or grounds
including a public parking lot. The parking lot at Brian Head is a portion of the
highway system. It is not a structure. The testimony of Officer Garry Bullock was
that the Giant Steps Ski Resort parking lot was a public parking lot, see the trial
transcript at page 66. The Appellant questions whether the simple act of possession
is that which was contemplated under Subsection (4) which would give reason to
enhance and argues that if such was the intended scope and purpose of the statute,
then the same is vague and ambiguous and requires a restrictive interpretation to
avoid a finding of unconstitutionality.
POINT NO. 2
EVIDENCE IS INSUFFICIENT TO FIND THE APPELLANT GUILTY OF
UNLAWFUL POSSESSION OF MARIJUANA BECAUSE THERE IS NO
EVIDENCE OF ACTUAL CONTROL AND THE THEORY OF CONTRUCTIVE
POSSESSION FAILS AS BEING UNREASONABLE UNDER THE
CIRCUMSTANCES OF THIS CASE.
Page 14 of

23

In order to find the Appellant guilty of possession with intent to distribute under
the circumstances of the present case, the jury had tofindthat he had possession
and dominion over the larger quantity of marijuana located in the clothing bag of his
father, Robert Rivera, locked in the trunk of his father's vehicle. Although the
Appellant had a small quantity of marijuana on his person and a small set of scales,
these in and of themselves do not prove control or dominion of the larger quantity of
marijuana in the trunk. One therefore has to consider at the inferences drawn by the
jury to conclude that the Appellant was guilty of the offense. One view of to analysis
process, which seems to make sense but which remains unclear as to whether it is
appropriate is to apply the Reasonable Alternative Hypothesis Doctrine as
mentioned in State v. Layman. 1999 UT 79, and for which there is some president.
See State v. John. 586 P.2d 410 (Utah 1978).

As in Layman, if there is a

reasonable explanation to the circumstances which made Defendant's conduct not
illegal, then the theory of constructive possession could not be applied even if the
jury chose not to consider the reasonable explanation. In Layman, the Court of
Appeals applied the doctrine and found it reasonable to consider that the Defendant
in that case had no possession, control or dominion over the controlled substance
since it was in the actual possession of his passenger, Gina Ziegenhirt. The Utah
Supreme Court simply came to the same conclusion by applying the general wording
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of the legal test to determine that in fact there was no constructive possession. That
is, it found there was no sufficient nexus between the Defendant and the drugs or
paraphernalia to permit a factual inference that the Defendant had the power and the
intent to exercise control over the drugs. See Layman. 1999, UT 79, at paragraph
15. For the jury to have concluded such under circumstances of the present case,
it would have had had to infer that the Appellant either had a separate set of keys
where no keys were found after an extensive search and in which the only testimony,
that of the co-Defendant, Robert Rivera attempted to assert that his son had stolen
the car. The testimony of the father does not suggest that he would have given his
son the keys upon request or demand or that they were sharing in the drug
enterprise. Rather, the evidence infers that he didn't trust his son with the keys. In
short, it would have been unreasonable for the jury to conclude that the Appellant
had the sufficient nexus of control or dominion, over the drugs to permit a factual
inference that he had the power and the intent to exercise control over them. No
matter how the facts were construed or what combination of factual circumstances
one considers, the essence of the problem is that all considerations must to through
the actual control being exercised by the father. Without the father's consent or
involvement, the idea of Appellant's participation in or control over the situation is
inconceivable. The attempt made by the father to defer the responsibility by having
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his son hold for him the scales or hanging on to the money does not diminish the
control over the drugs which is the essential component any more than accusing his
son of stealing the car.
POINT NO. 3
THE PENALTY IN THE INSTANT CASE WAS IMPROPERLY ENHANCED TO A
SECOND DEGREE FELONY.
The enhancement of the penalty is another issue of concern that calls into
question the proper interpretation of the language found in Utah Code Annotated 5837-8(4) (1953, as amended). The pertinent part it states as follows:
(a) notwithstanding other provisions in this section, a person not
authorized under this chapter who commits any act declared to be
unlawful under this section ... (statutory section omitted) ... is upon
conviction subject to the penalties and classifications under Subsection
(4)(b) if the act is committed:...
(b)(viii) a public parking lot or structure; ... ; (ix) within one thousand
(1,000) feet of any structure, facility, or grounds included in Subsections
(4)(a)(i) through (viii) or (x) in the immediate presence of a person
younger than eighteen (18) years of age, regardless of where the act
occurs.
While the statute identifies prohibitive acts throughout, under Subsection (2)(a)
it states that it is unlawful for a person to knowingly and intentionally possess or use
a controlled substance, unless obtained under a valid prescription or order from a
practitioner while acting in the course of his professional practice or otherwise
licensed under the chapter; or alternatively, for any owner, tenant, licensee or person
Page 17 of
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in control or any building, room, tenant, vehicle, boat, aircraft, or other place
knowingly and intentionally to permit them to be occupied by persons unlawfully
possessing, using or distributing controlled substances in any of those locations.
Regarding marijuana, if less than one hundred (100) pounds and more than
sixteen (16) ounces it is a third degree felony. When considered in the context of the
prohibited Acts the language of Subsection (4), it seems to suggest activities
involving distribution or the giving of prescriptions by someone not authorized under
the Act. The language seems to apply more directly to buildings or structures and
facilities, such as shopping malls, public and private elementary and secondary
schools, amusement parks, churches, stadiums, theaters, playhouses, and
recreational centers.

The language therein mentions parking lots and under

Subsection (viii), states "public parking lot or structure" which seems to indicate a
parking structure. The circumstances of the present case go beyond that where the
parking lot is simply a parking area long the main highway system at a ski resort and
the act is not that of distribution but possession. There is no question that the statute
was drawn broadly to cover any number of scenarios involving distribution of
controlled substances. However, to include virtually any parking area long the state
highway system or to be within one thousand (1,000) feet of the same has the impact
of making virtually every possession charged enhanced one degree. The Appellant
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contends that if that was the intended result of the statute then the same is
ambiguous on its face and should have simply been written to make the
consequence of the offence more serious and not to be enhanced in such a routine
fashion. It is hard to imagine any set of circumstances that would not be a basis for
enhancement given the interpretation suggested by this case. The fact that such
involves a parking area long the highway system used by out-of-state travelers
suggests an impact upon interstate commerce. Hence, the issue becomes one of
surprise which affects non-resident and possibly gives no notice as with Appellant
and his father who reside in the State of New Mexico.
The Appellant asserts that because the language found in the statute is so
broad that it is reasonable that this Court make restrict the interpretation to have
public parking lot mean a parking structure language specifically used. Alternatively,
the Appellant asserts that the prohibited acts should be limited to apply to those
activities beyond simple possession.
CONCLUSION
On the grounds and for the reasons stated above, the Appellant requests that
the matter be dismissed as to account one regarding the charge of unlawful
possession with intent to distribute, marijuana, a second degree felony or
alternatively to remand to the lower Court with such instruction accordingly together
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with such other and further relief as to this Court appears equitable and proper.
DATED this ///

day of

U

0

^

. 20

^7.

J. BRYAN JACKSON,
Attorney for Appellant Rivera
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ATTORNEY GENERAL
160 East 300 South, Sixth Floor
Post Office Box 140854
Salt Lake City, Utah 84114-0854
SCOTT GARRETT
IRON COUNTY ATTORNEY
97 North Main Street, Suite 1
Post Office Box 428
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SCOTT GARRETT (8687)
Deputy Iron County Attorney
97 North Main, Suite #1
PO Box 428
Cedar City, Utah 84720
Telephone (435) 586-6694
Telecopier (435) 586-2737

MAY I »2002

IN THE FIFTH JUDICIAL DISTRICT COURT, IN AND FOR IRON COUNTY,
STATE OF UTAH

STATE OF UTAH,
Plaintiff,

JUDGMENT, SENTENCE, STAY OF
EXECUTION OF SENTENCE, ORDER
OF PROBATION, and COMMITMENT

vs

Criminal No 011501207

IAN RIVERA,

Judge J Philip Eves

Defendant

The Defendant, IAN RIVERA, having entered a plea of guilty to the offense(s) of
UNLAWFUL POSSESSION OF A CONTROLLED SUBSTANCE WITH INTENT TO
DISTRIBUTE, TO WIT MARIJUANA, a Second Degree Felony, POSSESSION OF A
CONTROLLED SUBSTANCE, TO WIT MARIJUANA, a Class B Misdemeanor, and
POSSESSION OF DRUG PARAPHERNALIA, a Class B Misdemeanor on March 19,2002, and the
Court having accepted said plea(s) of guilty and thereafter having ordered the preparation of a
presentence investigation report, and after said report was prepared and presented to the Court, the
above-entitled matter having been called on for sentencing on May 6, 2002, in Parowan, Utah, and

the above-named Defendant, IAN RIVERA, having appeared before the Court in person together
with his/her attorney of record, Dale W. Sessions, and the State of Utah having appeared by and
through Deputy Iron County Attorney Scott Garrett, and the Court having reviewed the presentence
investigation report and having further reviewed the file in detail and thereafter having heard
statements from the Defendant, his attorney, and the Deputy Iron County Attorney, and the Court
being folly advised in the premises now makes and enters the following Judgment, Sentence, Stay of
Execution of Sentence, Order of Probation, and Commitment, to wit:
.11 ItUUI Ni
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the Defendant, IAN
RIVERA, has been convicted upon his/her plea of guilty to the offense(s) of UNLAWFUL
POSSESSION OF A CONTROLLED SUBSTANCE WITH INTENT TO DISTRIBUTE, TO WIT
MARIJUANA, a Second Degree Felony, POSSESSION OF A CONTROLLED SUBSTANCE, TO
WIT- MAI' UUANA, a Class B Misdemeanor, and POSSESSION OF DRUG PARAPHERNALIA,
a Class ,B Misdemeanor, and the Court having asked whether the Defendant had anything to say in
regard to why judgment should not be pronounced, and no sufficient cause to the contrary being
shown or appearing to the Court, it is adjudged that the Defendant is guilty as charged and convicted.
SENTENCE
IT IS HEREBY ORDERED that the Defendant, IAN RIVERA, and pursuant to his/her
conviction of UNLAWFUL POSSESSION OF A CONTROLLED SUBSTANCE WITH INTENT
TO DISTRIBUTE, TO WIT: MARIJUANA, a Second Degree Felony, is hereby sentenced to a term
of imprisonment in the Utah State Prison for a period of one (1) to fifteen (15) years; and pursuant
to his/her conviction of POSSESSION OF A CONTROLLED SUBSTANCE, 10 WIT:
2—

MARIJUANA, a Class B Misdemeanor, is hereby sentenced to a term of incarceration in the Iron
County/Utah State Correctional Facility for a period not to exceed six (6) months, and pursuant to
his/her conviction of POSSESSION OF DRUG PARAPHERNALIA, a Class B Misdemeanor, is
hereby sentenced to a term of incarceration in the Iron CountyAJtah State Correctional Facility for
a period not to exceed six (6) months.
IT IS FURTHER ORDERED that the Defendant, IAN RIVERA, pay fine in the sum and
amount often thousand dollars ($10,000) plus an 85% surcharge for his/her conviction of the offense
of UNLAWFUL POSSESSION OF A CONTROLLED SUBSTANCE WITH INTENT TO
DISTRIBUTE, TO WIT: MARIJUANA, a Second Degree Felony; and pay fine in the sum and
amount of one thousand dollars ($1,000) plus an 85% surcharge for his/her conviction of the offense
of POSSESSION OF A CONTROLLED SUBSTANCE, TO WIT. MARIJUANA, a Class B
Misdemeanor; and pay fine in the sum and amount of one thousand dollars ($1,000) plus an 85%
surcharge for his/her conviction of the offense of POSSESSION OF DRUG PARAPHERNALIA,
a Class B Misdemeanor.

STAY OF EXECUTION OF SENTENCE
IT IS TTEREBY ORDERED that the execution of the terms of imprisonment imposed and the
fines imposed in this case are hereby stayed, pending the Defendant's strict adherence to and
compliance with the following terms and conditions of probation.
ORIM II I H< niOIi \ II II UN
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the Defendant, IAN
RIVERA is hereby placed on supervised probation for a period of thirty-six (36) months under the
supervision of the Utah Department of Adult Probation and Parole, strictly within the following

3—

terms, provisions, and conditions:
1.

The Defendant shall forthwith make and execute a formal agreement provided by the

Utah Department of \i li i III Pi t Nation and Parole, and during the period of probation set forth herein,
shall strictly conform with all the terms, provisions, and conditions, and the same are hereby made
a part of this Order by means of incorporation.
2.

That the Defendant shall report as ordered and required by the Court and the

Department of Adult Probation and Parole during the period of this probation.
3.

That the Defendant shall commit no law violations during the period of this probation.

4.

That the Defendant shall abide by all standard probation conditions as contained in the

probation agreement.
5.

That the Defendant shall pay a fine of one thousand dollars ($1,000)

6.

That the Defendant shall serve a term of incarceration in the Iron County Jail for a

period of one hundred fifty (150) days. Defendant is given credit for any time served to date
7.

That the Defendant obtain a substance abuse evaluation and enter, complete, and pay

for any counseling recommend as a result of that evaluation.
8.

That the Defendant shall reimburse Iron County two hundred dollars ($200) for the

services rendered by the Public Defender.
9.

That the Defendant shall complete and sign all compact paper work prior to leaving

the State of Utah.
10

That the Defendant shall complete a Life Skills course as directed by Adult Probation

and Parole.
11.

That the Defendant shall not use or possess illegal narcotics.

4—

12.

That the Defendant shall have no association with known drug users, including the

defendant's father.
13.

That the Defendant consent to a search of his person or property at the request of

Adult Probation and Parole.
COMMITMENT
TO THE SHERIFF ( i l l RON COUNTY, STATE OF UTAH:
YOU ARE HEREBY COMMANDED to take the Defendant, TAN RIVERA, and deliver
him/her to the Iron County/Utah State Correctional Facility in Cedar City, Utah, there to be kept and
confined in accordance with the above and foregoing Judgment, Sentence, Stay of Execution of
Sentence, Order of Probation, and Commitment.
DATED this /J-QfMay, 2002.

Mjgmm

BY THE COURT:

district Court Judge

CERTTFK \ll«:
STATE OF UTAH

)
:ss
COUNTY OF IRON )
I, CAROLYN BULLOCH, Clerk of the Fifth Judicial District Court in and for Iron County,
State of Utah, hereby certify that the foregoing is a full, true and exact copy of the original Judgment,
Sentence, Stay of Execution of Sentence, Order of Probation, and Commitment in the case entitled
State of Utah vs TAN RIVERA. Criminal No. 011501207, now onfileand of record in my office
WITNESS my hand and the seal of said office in Cedar City, County of Iron, State of Utah,
this]j> day of May, 2002.

f)AQ

APOLYN Rill LOCH

CAROLYN BULLOCH
District Court Clerk

( s,

Ui
Deputy District Couri Clerk
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DIANE BIXMAN,
ca lied by PLAINTIFF, having been duly
sworn, was examined and testifies as follows:
THE COURT:

Have a seat over here on the witness

stand.
DIRECT EXAMINATION
BY MR. BURNS:
Q

Would you state your name for the record and for the

jury, please.

I

A

Diane Bixman.

Q

And spell your last name.

A

B-i-x-m-a-n.

Q

And where do you reside?

A

At the Swiss Village in Parowan, Utah.

Q

And do you own or operate that particular

establ ishment?
A

I own it.

Q

Okay.

And did you own it on December 8th and 9th of

2001?
A

Yes.

Q

On December 8th of 2001, did you have occasion to check

someone into the motel by the name of Rivera?
A

Yes, I did.

Q

And do you remember about what time that was?

A

Urn, it was early in the afternoon.

It was probably

48

two, 3 o'clock.
Q

Okay.

And do you see that individual in court today?

A

Yes, I do.

Q

Can you identify him?

A

The gentleman in the taupe shirt.

Q

In the taupe shirt?

A

Yes.

Q

Okay.

A

Yes.

Q

-- attorney in blue here?

A

Yes.

Q

And was anyone with him when he checked in?

A

There was a young boy with him.

Q

Do you see him in the courtroom?

A

No, I don't.

Q

All right.

And seated to the left of

—

And show you what's been marked for

identification purposes as State's Exhibit 4, and ask if you
can identify that, please.
A

It's a (inaudible) that we require to be filled out at

check-in.
Q

And who filled that out?

A

Robert Rivera.

Q

Okay.

A

It says in here that it was room 10.

And does it say the room that he was assigned?
Urn, I changed him

from room 10 to room 8 because I realized there was somebody in

49

room 10.
Q

And on the night, the afternoon of the night of

December 8th, did you notice anything unusual with respect to
room 8?
A

Yes.

There was a lot of traffic, people going in and

out of the room, a lot of, just a lot of young kids, basically,
going in and out of the room.
Q

And about how long, if you know, what period of time?

A

Pretty much all evening.

Q

And could you identify any of the young kids that were

Pretty late into the evening.

coming and going to the room?
A

I don't believe I could do that, actually.

distance, I could see that they were young kids.

I -- from a
But I don't

know them by name or anything.
Q

Okay.

And was there anything about that that concerned

you or just something you observed?
A

It was something that I observed.

Then, my husband,

when he went to turn off the lights in the ice machine and the
things he does when he locks up at night, said that he kind of
noticed something, that he thought either smoking or smoke, a
strange smell coming from that room.
Q

And the following day, did you have occasion to be

contacted by Stacy Matheson?
A
Q

Yes.

Actually --

(Inaudible.)
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Q

Who located it?

A

I believe Del's the one who located it and told me

where it was parked at.
Q

Okay.

And where was it?

A

It was in the Giant Steps Ski Resortfs parking lot.

Q

And is that a public parking lot?

A

It is a public parking lot.

Q

In what county and state is that in?

A

In Iron County, state of Utah.

Q

And where was the vehicle parked in Giant Steps parking

lot?
A

It was parked at, down on the north end and close to

the mall area of Brian Head.
Q

And how far from the ski lift?

A

Fifty, 60 yards.

Q

Okay.

A

We mainly watched the car most of the afternoon.

And when you got there, what did you observe?

about 4:30, I was called again by them.
an arrest on Robert Rivera.

And

And they were making

I swung into the mall parking lot,

picked up Officer Dunlap and pulled in to the Giant Steps
parking lot.
Q

And we arrested Ian Rivera and the juvenile.

And when you first saw the car, when you saw it parked

there, was anyone in it at that time?
A

There was somebody sleeping in it or sitting in it for

a couple hours at that time.
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1

A

I initially searched Ian.

But Ian, before I placed the

2

cuffs on him, was in a hurry to get his coat off.

3

why it was.

It was sub-zero weather, 40 mile an hour winds

4

that night.

And that hit me as odd.

5

Officer Dunlap, Make sure you check his coat.

And I kept telling

6

MR. BURNS:

May I have just a moment?

7

THE COURT:

You may.

8

MR. BURNS:

That's all I have.

9

THE COURT:

Cross-examination?

10

CROSS-EXAMINATION

11

BY MR. LEIGH:

12

Q

13
14
15
16
17
13
19

Yes, Your Honor.

About what time was the vehicle

located at Brian Head?
I

A

I would guess 2 o'clock or possibly earlier than that.

Q

Was it an observation by law enforcement from the time

it was located on -A

I -- I continued watching the vehicle.

Q

So once you found the vehicle, then you watched it

until the arrests were made.

21

activity near the vehicle?

23

And as soon as

Officer Schlosser told me that -- where it was at.

20

22

I don't know

A

During that time, was there any

There was somebody sitting in the driver's seat of the

vehicle asleep or whatever.

24

Q

25

vehicle?

Did you see anybody ever get in the trunk of the
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A

No, I did not.

Q

Did you see any unusual activity around that vehicle

during that point?

Any illegal activity around near that

vehicle?

the

A

No.

Q

You didn't recognize the individual that was asleep in

—
A

I was actually across the valley, sitting up in a

parking lot, looking down into the resort parking lot.

I was

just asked to stop it if it tried to leave the resort, make a
traffic stop on it.
Q

When you did a search of Ian Rivera, what did you find

on his person?
A

Urn, I believe he had an inhaler in one pocket.

Q

Excuse me?

A

An asthma inhaler.

came to mind.

An inhaler?
That's the only thing that I know

Ian was in a hurry to get his coat off that day

before I put the cuffs on him.
Q

Okay.

But you did not search the vehicle?

A

I did not search the coat.

Q

But on his person, everything that you found --

A

The only thing I can remember is an inhaler.

Q

Okay.

A

I did not.

Q

Any of the other individuals, Robert Rivera or Jeff

Did you search the vehicle?
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Q

Okay.

And where was it?

A

I believe on the right floor board of the vehicle.

So

it would be the passenger floor board, front side.
Q

What's inside that?

A

A green leafy plant material, which I believe to be

marijuana.
Q

Okay.

Is there a large amount or just a small amount?

A

Just a small amount.

Q

Okay.

I guess I'm going backwards.

State's

Exhibit 11, what is that?
A

That would be the remains of two marijuana cigarettes

that were -Q

Two joints?

A

Two joints, yes.

Q

They were found where?

A

They were located in the ashtray in the Toyota camry.

Q

Was the ashtray open, do you know?

A

I believe it was.

Q

And showing you State's Exhibit 13?

A

State's Exhibit 13 would be a pair of hemostats, a

little pair of clip scissors that is commonly used as -- as a
device to hold the marijuana cigarette.

When it gets so far

down, it starts burning the fingers, so they use some type of
joint holder, clip, to use it; more commonly referred to on the
street as a roach clip.

Marijuana cigarettes are sometimes

81

referred to as roaches.

So what they do is, they get a roach

clip that they can pin the end of the cigarette with so they
won't burn their fingers.

And hemstats are commonly used for

that purpose.
Q

State's Exhibit 14?

A

This would be the box of large sandwich bags that we

located in an ice chest.

The ice chest was sitting in the

right rear passenger seat in the passenger compartment of the
vehicle.
Q

And why did you —

why did you take that into your

possession?
A

Sandwich bags are commonly used for the distribution of

marijuana.

They usually measure it out.

They will get

measurements, package it in a sandwich bag, get the
measurements right, then distribute it usually, commonly, in
sandwich bags.
Q

Did you find green plant, leafy material in the

sandwich bags in the vehicle consistent with those Glad bags?
A

Yes.

Q

How much was marijuana selling for in December of 2001?

A

We have been paying $40 for a quarter ounce.

Q

And what do you mean we have been paying?

A

The drug task force.

Q

Not you personally?

A

Not us personally, no.

Sorry about that.

82

again or did you do somewhere else?
A

We both started -- Agent Dunlap and I started the

interior search of the vehicle.
Q

Then he took all the items from the interior?

A

Correct.

Q

He took nothing of value?

A

No.

Q

Then where did you search?

A

We then searched the trunk area.

Prior to opening the

trunk, I asked Robert Rivera for consent to search the trunk
area, which it was again given.
Q

What happened when you opened the trunk?

A

Opened it and noticed a couple of bags there.

Q

Okay.

A

Duffel bags.

Q

And what did you do after that?

A

Searched the bags and the contents of the trunk.

Q

What did you find in the duffel bag?

A

In the red and black duffel bag, there was a bag, a red

And what kind of bag?
Clothing bags.

bag located that was red and black with several packages of
marijuana located inside the bag or inside the red bag.
Q

Okay.

A

Continued to search underneath the clothing area and a

hard cardboard bottom, I located, was a brick of marijuana, a
package of marijuana.
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Q

Okay.

At the jail?

A

At the jail.

Q

Didn't take it from him at the scene?

A

No.

Q

And how much money is there?

A

There's $403.75.

Q

And based upon the training and the cases, sir, that

you have been involved in and the exhibits you've identified,
do you have an opinion as to whether or not this could be an
amount possessed for personal consumption or with the intent to
distribute?
A

That would be, in my opinion, that that is for a

distributionable amount.
Q

Why?

A

The way it's packaged, the material or items found in

the vehicle, and the way that that's been broke off of a brick
of marijuana.
MR. BURNS:

All right.

I have no further questions.

THE COURT:

Cross-examination.
CROSS-EXAMINATION

BY MR. LEIGH:
Q

Did you do a search of Robert Rivera?

A

Yes, I did.

Q

What did you find on his person?

A

The keys to the vehicle.
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A

Yes.

Q

Where did you find the bowl that was in the vehicle?

A

Agent Dunlap located that on the right front floor

board.

I did not locate it.

Q

So that would have been the driver's side?

A

No.

Q

Excuse me, passenger's.

A

It was the center console between the two front seats.

Q

How about the marijuana cigarettes?

The passenger.
How about the hemostat?

Where were they

located in the vehicle?
A

They were located in the ashtray of the vehicle.

Q

In reviewing the police report, there was no indication

that you read Robert Rivera his Miranda rights.

Did you

m

fact read him those rights?
A

Yes.

It's stated in my report.

Q

Okay.

A

Yes.

Q

Was anyone present when you read those rights to him?

A

I don't recall there was.

Q

With regard to Jeff Vanbuskirk, do you have a

It's stated in the report?

disposition of charges against him?
A

Yes.

He's pled guilty.

Q

To what?

A

To attempted distribution.
MR. LEIGH:

No further questions, Your Honor.
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those letters?
MR. LEIGH:
foundation.

Yes.

Just if we can lay the proper

It could probably come in if we can do that.

THE COURT:

Do you want to do that now,

lay your

foundation so we don f t have to do that in front of the jury?
MR. LEIGH:

(Inaudible.)

THE COURT:

Okay.

Why don't you call your witness.

And let's have him or her sworn.

And we can deal with the

issue of the letters right now as a matter of law.

Name of

your witness.
MR. SESSIONS:
THE COURT:

Kathleen Vanbuskirk, Your Honor.

All right.

Miss Vanbuskirk, step up to

the podium, face the clerk, raise your right hand and take the
oath.
KATHLEEN VANBUSKIRK,
called by DEFENDANT IAN RIVERA, having been duly
sworn, was examined and testifies as follows:
THE COURT:

Have a seat up here on the witness stand.
DIRECT EXAMINATION

BY MR. SESSIONS:
Q

Can I approach the witness, Your Honor?
THE COURT:

You may.

BY MR. SESSIONS:
Q

Before I do that, I better get some things on.

Miss

Vanbuskirk, would you state your name for the record, please.

148

sworn, was exami ned and testifies as follows:
THE COURT:

Have a seat on the witness stand.
DIRECT EXAMINATION

BY MR. SESSIONS:
Q

Thank you, M r. Rivera.

Will. you state your name for

the record, please.
A

Ian Rivera.

Q

Mr. Rivera, where do you reside?

A

In Las Cruces, New Mexico.

Q

You've heard some testimony about an incident th at

occurre d on December 8th <and 9th of last year, is that right?
A

Yes.

Q

I'm going to back up just a little bit

Miss

J

Vanbusk irk -- Mrs. V anbus kirk testified about a trip that you

J

made to Utah sometime in November, do you reca 11 that?

J

A

Yes, I do.

Q

And you hear d her testimony that she thought you were

processing on a ticket in Judge Adams' court; is that ri ght?
A

Yes.

Q

During that visit here, how long were you here?

A

Urn, I think I was only here like maybe three or four

days.
Q

During that perio d of time, does your father

(inaudi ble) ?
A

Yes, he was.
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1

Q

W a s it his?

2

A

I believe

3

Q

A n d another d u f f e l b a g , w h a t w a s

4

A

It was the m u l t i c o l o r e d

5

Q

Have you seen a picture of that somewhere?

6

A

Right.

so.

7

MR. SESSIONS:

8

THE COURT:

racing

You m a y .

BY MR.

10

Q

This is the e x h i b i t

11

A

Right.

12

Q

(Inaudible.)

13

A

That's

14

Q

Is that your

15

A

Originally,

16

Q

How did you get the bag

17

A

My dad b o u g h t

18

Q

A n d how long had you had

19

A

Urn, he b o u g h t

Q

Okay.

21
22
23
24
25

I

SESSIONS:

the

Is

right

that

A
because

My dad.

was packing

the

bag?

bag?
yeah.

But

I -originally?

it for m e .
it?

it for me on m y

And as you w e r e p a c k i n g

16th

birthday.

and p r e p a r i n g

to come

bag?

I let him use it.

I had m o r e
Okay.

here.

bag.

U t a h , w h o ends up u s i n g the

Q

bag.

If I could just approach?

9

20

it?

I used

the b i g g e r

bag

clothes.

Did your dad talk to you a b o u t

to come to

Utah?

t h i n g s that he

to

1

A

Yeah.

2

Q

What was he packing to come to Utah?

3

A

His clothes and -- and he brought some marijuana with

4

him too.

5

Q

Okay.

6

A

Bricks.

7

Q

How many bricks did he bring?

8

A

I believe it was two.

9

Q

And were they located in the car?

10

A

Yes.

11

Q

Why do you think your dad showed you the bricks of

12

What kind of marijuana did he bring?

marijuana in the car?

13

A

So I would be aware of them.

14

Q

All right.

15

Were you driving the car or did your dad

drive?

16

A

My dad drove the whole way.

17

Q

Did you have keys to the car?

8

A

No.

9

Q

Did you have access to the trunk of the car unless you

0

got the keys from him?

1

A

No.

2

Q

All right.

3
1

So you come to Utah.

And where did you

stop first when you came to Utah?
A

At Jesse's house.

Q

Okay.

And then what?
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A

Um-hmm.

Q

You have got a chance to see the scale a few minutes
Do you think that!s the one that came out of your pocket?

ago.
A

Yup.

It was in my jacket.

Q

How did it get in your pocket?

A

My dad gave it to me before we left the hotel room to

go up snowboarding, and for me to hold on to it for him.
Q

So you placed it in your jacket?

A

Yeah.

Q

Now, one of the officers testified that there is some

And I never thought nothing of it.

money that was taken from your wallet (inaudible) jail?
A

Right.

Q

Do you remember how much money was there?

A

Around $400 or

Q

Why did you have that kind of money?

A

For our trip up here.

snowboarding.

so.

We were going to go

And snowboarding!s not cheap.

Q

Is it your money or your dad f s money?

A

It was both of ours.

Q

Okay.

A

He told me to hold on to his money because he wasn't

good with it, said I was more responsible with the money.
Q

I would like to show you what's been marked as State's

Exhibit No. 2.

Do you recognize this from being seen today in
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bringing dope up here to sell?
A

Never.

Q

Did you ever do that?

A

Never.

Q

He testified that this red and black bag over here was

your shaving kit bag.

Was that your shaving kit bag?

A

No.

That's not true.

Q

You never had the keys to your car?

A

He must have a set of keys to my car since he stole it

in the beginning of the week to drive up here in it.
Q

So he probably come up here just (inaudible) in the

vehicle then?
A

He did.

And he abandoned it.

And police located it.

I reported it stolen.
Q

Do you consider yourself pretty good with money?

A

Yeah.

Q

Did you give money to Ian to hold?

A

Only about a hundred dollars so we could buy gas and

I spend it a little while.

food on the way up.
MR. LEIGH:

No further questions, Your Honor.

THE COURT:

Mr. Sessions, any questions?

MR. SESSIONS:
THE COURT:

No questions.

Mr. Burns?
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